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Congress and the President –

Their Tug of “War”

	Purpose 

Since the creation of the Republic, Presidents and Congress have argued over who should control the power to involve our nation in war.  The War Powers Resolution of 1973 tried to resolve this longstanding debate that is the result of two seemingly conflicting provisions in the Constitution. The Constitution gives Congress the power “to declare War … make Rules concerning Captures on Land and Water" and "to make rules for the Government and Regulation of the land and naval forces."  At the same time, the Constitution states the President "shall be Commander-in-Chief of the Army and Navy of the United States."   

Since World War II and the Cold War, what generally happens is the President informally consults with the Congress before considering military action.  However, during a crisis, the President acts and Congress supports the decisions made by our nation’s leader.


Introduction 

The Constitution clearly grants Congress the power to declare war in Article I Section 8.  However, in Article II Section 2, the Constitution also clearly states that the President is the Commander in Chief of all the armed forces.  

One of America’s earliest Presidents, Thomas Jefferson said, “Congress alone is constitutionally invested with the power of changing our condition from peace to war…” Another of our founding fathers, Alexander Hamilton, also supported Congress’s sole war-making powers when he stated, 

The Constitution supposes, what the History of all governments demonstrates, that the Executive is the branch of power most interested in war, and most prone to it.  It has accordingly with studied care vested the question of war to the Legislature.

Many people argue that the intent of the framers of the Constitution was to empower Congress – and not the President – with the power to commit U.S. military forces to battle.

However, history shows that the ability to defend our nation or take military action has often not involved the Congress directly, and that the President’s role as Commander in Chief is often the reason for that.
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A Historical Perspective

The issue of control over and deployment of U.S. military forces once seemed simple. 

The drafters of the Constitution had just gone through the experience of the war with Great Britain. The Declaration of Independence listed offenses against King George III, the British monarch. The King had absolute power to declare war in Britain. With the war fresh in their minds, the framers were determined that no one person should have the authority to decide on war. They believed that a division of powers, not a centralization of authority, would best serve the country. To that end, the Constitution in Article 1, Section 8 gave Congress the power to declare war. 

The question of the need for a declaration of war dates all the way back to the presidency of Thomas Jefferson and the war with Tripoli (1801 – 1805). Jefferson sent a squadron of warships to the Mediterranean to protect U.S. shipping against the forces of the Pasha of Tripoli. Jefferson's instructions to the squadron were that they act in a defensive manner only, with a strictly defined order of battle. When a Tripolitan cruiser shot at a U.S. ship, the U.S. forces seized the ship, disarmed it, and released it. Jefferson's message to Congress on the incident indicated that he felt the acts to be within constitutional bounds. Alexander Hamilton wrote to Congress and espoused his belief that since the United States did not start the conflict, the United States was in a state of war, and no formal declaration was needed to conduct war actions. Congress authorized Jefferson's acts without declaring war on the Pasha.

Based on this incident, you could draw the conclusion that if an act of war was committed against the United States, a state of war exists. A declaration of war by the Congress places the Unites States at war without any doubt. Absent a declaration of war, the President can react to acts of war in an expedient fashion as he sees fit.
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In fact, Presidents started to undertake military actions without congressional approval soon after the American Revolution. Between 1798 and 1989, there was approximately 215 times in which the United States used its military forces overseas in combat or potential conflict situations. That is about once every nine months.

The one common characteristic linking most of these military actions is that they were undeclared. There have only been five declared wars: The War of 1812, the Mexican War of 1846, the Spanish-American War of 1898, World War I, and World War II. 

Use of Presidential Powers

In World War II, President Roosevelt asked Congress to declare war against Japan, Germany and Italy in 1941, the day after Japan bombed Pearl Harbor, December 7.  However, in Korea, we insisted the U.S. was participating in a "police action," so the debate over who had war-making powers did not arise.  From 1950 to 1953, U.S. forces were committed to war against communist North Korea, -- without a formal declaration by Congress. 

During the Cold War (1945 – 1991), Congress acquiesced to the President.  The Cold War symbolized the fight for supremacy between communist, especially the Soviet Union, and democratic, primarily the U.S., countries.  It was not a “hot” war in the sense that one nation attacked another.  However, there was the threat of immediate nuclear exchange between the U.S. and its enemies allowed only minutes to make a decision.
In Vietnam, the Gulf of Tonkin Resolution allowed President Johnson to at least pay lip service to the Congressional war-making prerogative.  This resolution stated that Congress approved and supported the determination of the President, as Commander in Chief, to take all necessary measures to repel any armed attack against the forces of the United States and to prevent further aggression.   This resolution further stated that it was both in the national interest of the U.S. and the interest of world peace to maintain peace and security in Southeast Asia. 

The War Powers Resolution 

The War Powers Resolution was passed in 1973, following eight years of the war in Southeast Asia. At the time, U.S. forces were still involved in a conflict between communist North Vietnam and South Vietnam without a formal declaration of war.  By this time, the administration of President Richard M. Nixon had begun a substantial withdrawal of U.S. forces.  However, Congress was concerned about how an undeclared war could last eight years and cost 50, 000 lives.  The War Powers Act granted the President the right to send forces overseas for 60 days without any sort of congressional authorization.

The purpose of the War Powers Resolution (P.L. 93-148, passed over President Nixon's veto on November 7, 1973) is to ensure that both Congress and the President share in making decisions that may get the U.S. involved in hostilities. This resolution requires the President to meet several conditions whenever the President introduces U.S. forces abroad in situations that might be considered hostile or imminently hostile. 

Criterion for compliance include the following:

· Prior consultation with Congress, alerting it that the military force had been used or was expected to be used in a particular situation; 

· Fulfillment of certain reporting requirements, including specific reasons for the action and justifications for the action to be provided to the Congress within 48 hours of taking any action or making any tactical decision; 

· Congressional authorization for the action;

· Congress has 60 days to debate the President’s action.  If the Congress does not authorize the action, the military forces have to be withdrawn at the end of 60 days.  The President could submit a request for 30-day extension of this deadline; and

· Congress retains the power, through the passage of a concurrent resolution, to direct the President to remove military powers at any time during the 60-day period.

Events of the 1980s

There has been twenty times, since the War Powers Act was passed, that the President has legally started, drafted and allowed the use of the military without congressional participation. The War Powers Act has given the President much leeway in placing the military in conflict.  Take a look, for example, at the period of the 1980s and early ‘90s.

The 1980s saw numerous instances of Presidential use of U.S. military forces without a declaration of war by Congress. In 1980, the attempt to rescue American hostages in Iran resulted in the death of eight American troops.  The U. S. sent military advisers to Honduras and El Salvador.  As part of a multi-national force, U.S. Marines were sent to Lebanon where, in 1983, a car bomb attack resulted in the death of 239 U.S. military personnel.   Also in 1983, the U.S. invaded Grenada.  U.S. bombing strikes against Libya resulted in the death of two American pilots in 1986.  The U.S sent troops to Bolivia in 1986 to assist in anti-drug operations.  There were U.S. naval escort operations in the Persian Gulf in 1987 and 1988.  Libyan fighter planes were shot down in 1989.  Also in 1989, the U.S. invaded Panama.   And in the early 1990s, we saw the war against Iraq and the deployment of troops to Somalia and Bosnia. 

The closest Congress came to formally declaring war in recent history was just prior to the start of operations against Iraq during the 1990-91 Gulf War, in response to Baghdad's invasion of Kuwait. Although President Bush, Sr. argued he did not need Congressional approval to act in the Gulf War, Congress explicitly supported the war.  Congress simply passed a resolution supporting President Bush, Sr.'s deployment of U.S. forces to the Gulf; although those forces were already being deployed by the time the resolution was offered.

These are the latest actions in a long list on the use of U.S. armed forces abroad.  The President ordered most of these decisions alone.  In recent times, a new issue has become congressional authorization of U.N. peacekeeping or other U.N. sponsored actions in which the U.S. participates. The President has employed diplomatic means through the UN to gain world- wide support for military actions. In the Gulf War, the UN Security Council Resolution 678 authorized the use of force against Iraq. By that time, the President had already deployed troops and ships to the area. However, before an assault took place, the UN Security Council set a January 15, 1991, deadline for Iraq to get out of Kuwait. By that date a coalition of 39 nations were part of the mobilization. The President consulted with Congress who supported the President’s actions. However, no formal declaration of war was asked for or given.

Despite the requirement for shared decision-making powers in the War Powers Act, Congressional war-making authority and oversight has decreased considerably. As a result, there is some debate as to whether the War Powers Resolution is an appropriate and effective means of assuring congressional participation in actions that might get the U.S. involved in war.  Some people insist that the War Powers Resolution has not significantly increased congressional participation. Others emphasize that it has prompted consultation and served as leverage.  For now, Presidents consult Congress, and, for the most part, Congress supports Presidents during crises.  

An Effort to Repeal the War Powers Act

There have been proposals made to strengthen, change or repeal the resolution. On March 13, 2001, a Texas lawmaker, Representative Ron Paul, introduced a measure in the House of Representatives.  The measure was called the "Constitutional War Powers Resolution of 2001," or H.J.R. 27. The bill, which has six co-sponsors, sought to "repeal the War Powers Resolution to fulfill the intent of the framers of the Constitution that Congress and not the President has the power to declare war." The bill was referred to the House International Relations Committee. Since the bill was introduced, terrorist activities in New York and Washington, DC resulted in military action in Afghanistan. President Bush did not ask Congress for a formal declaration of war. Congress, however, passed a variety of bills, which supported President Bush’s efforts to fight terrorism at home and abroad. It is unlikely that the War Powers Act repeal effort will have enough support to move from committee to the floor of the House for a vote by the full membership.

Conclusion

In Article I Section 8, Congress is empowered "To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land and Water" as well as "To make rules for the Government and Regulation of the land and Naval forces." At the same time, Article II Section 2 states that the President "shall be Commander-in-Chief of the Army and Navy of the United States."  Over the years, the debate over the meaning of these two provisions of the Constitution centered on the extent of the President’s right to commit troops into military conflicts to preserve our nation.  With the War Powers Resolution in 1973, Congress and the President were directed to share in the decision-making responsibility of involving the U.S. in hostilities.  Since that time, however, the President, with only the consultation of Congress, has initiated many of the hostile actions involving the U.S.  For the most part, Congress supports the President’s decisions. (
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